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no uncertain terms the values he seeks to 
uphold and the approach he is committed to 
follow. 

I will let history assess how each of the 
Justice’s votes has measured up to the 
standards he has set for himself. But two 
things are clear. First, there are countless 
examples that prove the Justice’s fealty to 
his methodological commitments. The Jus-
tice has not shied away from the con-
sequences of his chosen methodologies, even 
when it has meant overturning an anti-flag 
burning law in Texas v. Johnson, 491 U.S. 397 
(1989), or rejecting the government’s attempt 
to deprive an American citizen accused of 
terrorism of his procedural rights in Hamdi 
v. Rumsfeld, 542 U.S. 507 (2004). There are nu-
merous other illustrations of his commit-
ment, including a multitude of criminal law 
cases where the Justice has protected the 
rights of defendants. These cases dem-
onstrate that the Justice is not merely a 
great intellect; he has the courage of his con-
victions. 

Second, and more importantly, regardless 
of how Justice Scalia himself has performed 
under the standards he has set for himself, 
we must thank the Justice for articulating 
those standards brilliantly, cogently, and 
colorfully for twenty years. His opinions are 
not only educational, they are engaging. 
They make us think about the role of the 
Court in our democracy, the nature of rights, 
and the balance of power in government. His 
opinions are also beautifully written; he is a 
master artisan of the craft of judicial opin-
ion writing. Whether his opinions prompt 
howls of delight or screams of disgust, they 
are full of life, just like the Justice himself. 

I hope we can look forward to at least 
twenty more years of Justice Scalia’s serv-
ice. But even if he served not a day more, his 
place in history is both assured and well-de-
served. 

Sincerely, 
RACHEL E. BARKOW, 

Associate Professor of Law. 

BOSTON UNIVERSITY 
SCHOOL OF LAW, 

Boston, MA, September 25, 2006. 
Senator ORRIN HATCH, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR HATCH: One of the greatest 
privileges of my life was the opportunity to 
clerk for Justice Antonin Scalia, who has 
now reached his twentieth year on the Su-
preme Court. He taught me lessons about 
law, writing, and life that I will always 
value. I am particularly fond of two of his fa-
vorite sayings that he would trot out when 
pointing out to law clerks some deep com-
plexity that they had missed: ‘‘Nothing is 
easy’’ and ‘‘It’s hard to get it right.’’ Right 
answers, in law and elsewhere, do not come 
from slogans, party platforms, or warm feel-
ings. They come from hard work, intellec-
tual rigor and honesty, and a willingness to 
check premises and follow arguments where 
they lead. Justice Scalia’s example in this 
regard was, and still is, inspiring. 

I also recall—more fondly with distance— 
Justice Scalia’s practice of checking every 
citation that his clerks put into a draft. Jus-
tice Scalia’s meticulous concern for accu-
racy is truly remarkable, and the world 
would be a better place if more people shared 
it. 

It has been a pleasure and an honor for me 
to watch this man and this mind in action. I 
am grateful for the opportunity to recognize 
one of the finest people ever to sit on the 
United States Supreme Court. 

Sincerely, 
GARY LAWSON, 

Professor of Law. 

SEPTEMBER 26, 2006. 
Hon. ORRIN HATCH, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR HATCH: I write to join you 
in extending congratulations to Justice 
Scalia on the occasion of his twentieth anni-
versary on the Supreme Court of the United 
States. I had the great privilege to clerk for 
Justice Scalia during his third term on the 
Supreme Court, October Term 1988. As a 
teacher of various separation of powers 
courses, first at Columbia and now at Har-
vard Law School, it has been a happy part of 
my job to follow his career closely. Although 
it is impossible to capture Justice Scalia’s 
many achievements in a brief tribute, it is 
worth noting just one of the ways he has 
managed to change not only the law, but 
also the way we think about the law. 

I refer to the rules of the game by which 
judges read legislation. When I graduated 
from law school one year before President 
Reagan (with the Senate’s advice and con-
sent) appointed Justice Scalia to the Court, 
the question of legitimacy lay deep in the 
background of the way federal judges ap-
proached Congress’s handiwork. Although 
the dominant way of thinking about the law 
was known as the Legal Process school, lit-
tle was said about the relationship between 
the legislative process and its output. The 
central precept of the time was that judges 
should be guided by notions of ‘‘reasonable-
ness.’’ If legislation was awkward in relation 
to its apparent purpose, judges should make 
it more coherent and smooth out its rough 
edges. Who could be against that? Surely, no 
one could object to reasonableness in the ab-
stract. 

The difficulty is this: Those in your line of 
work know all too well that in the popularly 
elected bodies to which our Constitution 
wisely assigns the task, lawmaking requires 
compromise. Although sometimes the word 
‘‘compromise’’ is used pejoratively as the op-
posite of ‘‘principle,’’ the fact is that com-
promise represents the way that a society as 
large and diverse as ours works out the inev-
itable disagreements that people of good 
faith have about the way we should solve the 
most pressing problems that we face. Some-
times compromises—good, socially valuable, 
even life-saving compromises—are awkward, 
rough-hewn, and uneven. The Court’s former 
impulse to smooth out the rough edges of 
legislation—to make it always ‘‘reasonable,’’ 
no matter what the text required—ignored 
that reality. 

No one drove this lesson home more force-
fully than Justice Scalia. Twenty years ago, 
he began to try to persuade his colleagues on 
the bench and at the bar that the clear im-
port of the enacted text best captures the 
lines of compromise that legislators work so 
hard to reach. In the old days, the Court was 
prone to say that even the clearest text had 
to yield to some often ill-defined ‘‘spirit’’ or 
‘‘purpose’’ that judges perceived to lie behind 
a statute. See Holy Trinity Church v. United 
States, 143 U.S. 457, 459 (1892). Today, the 
Court is much more likely to emphasize that 
‘‘[t]he best evidence of [statutory] purpose is 
the statutory text adopted by both Houses of 
Congress and submitted to the President.’’ 
West Virginia Univ. Hosps., Inc. v. Casey, 499 
U.S. 83, 98–99 (1991). Or it might explain that 
judges ‘‘are bound, not only by the ultimate 
purposes Congress has selected, but by the 
means it has deemed appropriate, and pre-
scribed, for the pursuit of those purposes.’’ 
MCI Telecomms. Corp. v Am. Tel. & Tel. Co., 
512 U.S. 218, 231 n.4 (1994). In short, the Court 
now recognizes that the compromises bro-
kered in a complex, untidy, but ultimately 
democratic process of passing legislation are 
not for federal courts to second-guess. 

That change in judicial practice, I submit, 
is a healthy one. It is much more respectful 

of the kind of democracy our Constitution 
adopts. It is much more respectful of the 
wise process by which you and your col-
leagues make law—a process whose rules of 
procedure and whose practices quite obvi-
ously stress the importance of compromise. 
Greater judicial respect for that legislative 
reality has grown during, and because of, 
Justice Scalia’s tenure on the Supreme 
Court. It is one of the many things for which 
Justice Scalia—and the Senate, which con-
firmed him without dissent—have reason to 
be proud. 

Thank you for the opportunity to join you 
in celebrating Justice Scalia’s first twenty 
years on the Court. 

Very truly yours, 
JOHN F. MANNING. 

Mr. HATCH. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the hour of 12:30 
p.m. having arrived, the Senate stands 
in recess until 2:15 p.m. 

Thereupon, the Senate, at 12:30 p.m., 
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. VOINOVICH). 

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized. 

Mr. BOND. I ask unanimous consent 
to proceed as in morning business for 
up to 8 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

AMERICA’S SECURITY 

Mr. BOND. Mr. President, today we 
are speaking about security. The major 
topic of discussion has been, are we 
safer today? Well, we are safer because 
of the actions this administration and 
the Congress have taken, backed up by 
our brave Americans in the military, 
intelligence, and law enforcement 
agencies. 

But recently, there has been another 
politically motivated selected leak of 
classified information. Regrettably, I 
am talking about the National Intel-
ligence Estimate, a fraction of which 
was reported on in the New York Times 
and, I believe, misinterpreted. 

Beside the fact that leaks of this na-
ture, 6 weeks before elections, are 
clearly politically inspired, these leaks 
are also illegal and they make the job 
of our intelligence agency operatives 
even more difficult. For example, how 
can intelligence operatives report on 
the strengths and weaknesses of our al-
lies when those conclusions will be 
spread on the record? Our policy-
makers need to know, but what good is 
it to tell the world what we think 
about the people we depend upon? 

With that said, I have read the NIE 
in question. It is not what the paper 
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